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IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,

66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,

PHASE-I, S.A.S. NAGAR, MOHALI.
 APPEAL No: 22 / 2016     

Date of Order: 09 / 08 / 2016
M/S BASSI STEELS LIMITED,

VILLAGE & POST OFFICE GHOLUMAJRA,

CHANDIGARH-AMBALA ROAD,

DISTT: MOHALI (PUNJAB)      
          
……………….. PETITIONER
Account no: Z 23-LL02-00011
Through:
Sh. Ashok Goyal, Director,
VERSUS 
PUNJAB STATE POWER CORPORATION LIMITED.
……………… RESPONDENTS 
Through
Er. M. P. Singh,
Addl. Superintending Engineer

Operation Division,
PSPCL, LALRU.


Petition No. 22 / 2016 dated 29.04.2016 was filed against order dated 19.02.2016 of the Grievances Redressal Forum (Forum)   in case no: CG - 152 of 2015 deciding that the  Peak Load Violation (PLV) charges for the period 10.04.2015  to 16.04.2015 are recoverable  and demand on the consumer be raised with applicable rate (as per prevalent instructions of PSPCL) after pre-audit from  A.O./Field. 

2.

Arguments, discussions and evidences on record were held on 09.08.2016.
3.

Sh.  Ashok Goyal, Director alongwith Sh. S.P. Gupta, authorized representative, attended the court proceedings on behalf of the petitioner; Er. M. P. Singh, Addl.  Superintending Engineer / Operation Division, PSPCL Lalru appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

A request for condonation of delay was  made by the Petitioner stating that the copy of Forum’s order sent to them was misplaced and could not be found anywhere inspite of their best efforts and accordingly a request was made to issue a duplicate copy of the same.  The fresh copy of the order was issued to them on 25.04.2016 which caused delay in filing of the Appeal.  No deliberate delay was made but it occurred due to the circumstances beyond the control of the Petitioner.  It was prayed to condone the delay to provide an opportunity to the Petitioner to argue his case on its merits. 

The respondents submitted that a copy of Forum’s decision was supplied to the petitioner well in time but he could not file the petition within the stipulated period due to his personal problems.  The Petitioner has not denied the receipt of decision’s copy and had not mentioned any other technical reasons for the condonation.  The only reason mentioned by his is that the copy was misplaced by him which requires no comments from the Respondents.    It is purely the prerogative of this Hon’ble Court to consider his application and to condone or not to condone the delay.   
Regulation – 18 (3) (ii) of PSERC (Forum & Ombudsman) Regulations – 2005 provides for filing of appeal within one month from the date of receipt of Forum’s order by the Petitioner.  While considering the request of the Petitioner regarding condonation of delay, it was observed that decision of the Forum was sent on 03.03.2016 which might have received by the Petitioner within a maximum period of one week i.e. by 10.03.2016.  Accordingly, the petitioner was required to file the petition on or before 09.04.2016, which has been filed by him on 25.04.2016.  While considering the request for condonation of delay, it has been observed that the only reason mentioned for delay is misplacing of Forum’s Order and moreover the Respondents have not taken any objection in this regards.   Though, the reason of delay can be attributed to the negligence of the petitioner to some extent but rejecting of his request for condonation of delay, only due to the mentioned reason, will not meet the end of justice and deprive off the Petitioner to argue the merits of his case and to get relief, if otherwise is admissible to him on the merits.  Therefore, taking a lenient view and in the interest of justice, the delay in filing the appeal is condoned and is being deliberated on the merits of the case. 
5.

Presenting the merits of the case, Sh. Ashok Goyal, Director, (the petitioner’s authorized Representative, hereinafter referred to as Counsel”) submitted that the petitioner is having an LS category connection with sanctioned load of 7256.367 KW and a Contract Demand of 7955.00 KVA operating under Lalru Sub-Division of Operation Division, Lalru. The present case is regarding levy of penalty by the Respondents for alleged violations of Peak Load Hours Restrictions (PLHR) in the month of April, 2015.  The Petitioner is not agreeing with the Decision of Forum as it had failed to appreciate the fact that the peak load hour timings remained unchanged for the last almost a decade since 2003  and the Petitioner had made all the production and shift adjustments accordingly since then.  Moreover, this system had attained a permanent status as per Memo No. 7183 / 4040 / SO / PRC / LD-38 dated 08.12.2003.  The Forum had also failed to consider that any industry needs time to adjust to the change in peak load hour timings in terms of production shift changes, production cycle changes, software changes in many computer controlled machines and production cycles etc. 

He referred to PR circular No. 01 / 2015 dated 31.03.2015 wherein timings in  PLHR have been changed and were made to be effective immediately i.e. w.e.f. 01.04.2015 without giving advance information and notice.  As per this circular, the information was to be got noted from all the concerned consumers well in time by the PSPCL.  Preferably a month should be given to the consumer so that he can change the production staff shift with the consent of workers union, since they will be most affected and also to change the software of computer controlled machines.  Nothing was displayed on notice Board before 31.03.2015 and thus, PR circular no: 01 / 2015 cannot be forced to be implemented immediately from 01.04.2015. 
He next submitted that to mitigate the difficulties of the consumers, PSPCL issued a commercial circular no: 25 / 2015 dated 16.06.2015 vide which the penal action  has been stalled upto the date of first Energy Bill after the start of new peak load restrictions.  In the case of Petitioner, the first bill for the month of April was issued on 08.05.2015 and according to CC 25 / 2015; no penalty is leviable upto 08.05.2015.  The version of the field staff that first bill was issued on 08.04.2015, which is to be considered for non-levying of penalty, is totally wrong.  It has been got checked from other MMTS officers of the PSPCL, who had taken the first bill for consumption of April. (A consumer getting bill on Second April, would practically get no relief vis-à-vis , the  consumer getting  bill on 28th April).  Practically, issue date of first bill which relates to the previous month i.e. March has nothing to do with violation in the peak load hour restriction in the month of April.  This version has further been clarified by the office of Engineer-in-Chief / Commercial (Sales-II), PSPCL, Patiala vide memo No. 68 / Tariff-VII-7 dated 18.01.2016 which states that “it is intimated that the first bill in CC no: 25 / 2015 means the issuance of the first Monthly bill of the financial year 2015 - 2016”.   Financial year starts from April & the bill for the consumption of electricity for the month of April has been issued on 08.05.2016 and for all practical purposes, no penalty could be levied upto 08.05.2016, if adhered to old peak load hour restrictions.  As such, the contention of the CGRF that energy bill dated 08.04.2015 was the first monthly bill of financial year 2015 - 2016 is totally wrong and un-justified.


The Counsel also referred to the “Electricity Supply Instructions Manual (ESIM), Section- X, titled “Peak Load Hour Restrictions-Levy of Peak Load Exemption charges”, which states that “Any change of timings or duration of peak load hour restrictions will be intimated to the consumer well in time in advance through a public notice” but in the present case, the action “well in advance” is completely omitted.



Concluding his arguments, the Counsel contended that the penalty levied is totally wrong and is not based on the facts and also is against the spirit of Commercial Circular no: 25 / 2015.  He prayed that the penalty levied on them  be waived off since they had adhered to old circular in force since last ten years and further to relaxation given by the  E.I. C. / Commercial vide circular no: 25 / 2015 dated 16.06.2015 and the amount  deposited by them as advance may also be refunded.  
6.
            Er. M. P. Singh, ASE, representing the respondents submitted that the petitioner is having LS category connection, running under Operation Sub-Division, Lalru.    The DDL of the meter was taken  by Sr. Xen / MMTS, Dera Bassi on 27/05/2015  who vide his letter No. 567 / 69  dated 22.06.2015 intimated that the petitioner was found running excess load during the peak load restriction hours.   On the basis of this report, the Petitioner was charged Peak Load Violation (PLVs) charges of Rs.4,18,800/- and  was asked to deposit the amount vide letter No. 876 dated 26.06.2015, but the consumer requested to waive off the charges as per Commercial Circular no:  25 / 2015.  Accordingly, the Petitioner’s case was referred to Sr. Xen / EA MMTS, Dera Bassi  vide his letter no: 748 dated 09.07.2015  who reported that the provisions of CC 25 / 2015 dated 16.06.2015 have been completely complied with and the  consumer has not been charged the peak load violation upto 08.04.2015, the date of issuance of first  bill and the amount of Rs. 4,18,800/-  charged  relates to the period 10.04.2015 to 16.04.2015.
He further stated  that the petitioner challenged his case before the ZDSC which in its meeting held on 28.10.2015 decided that the consumer has violated the restrictions of peak load during first half hour and within the first block of 60 days, therefore, he should be charged PLV charges @ Rs. 25/- per KW / Hour which comes out to be Rs. 2,09,400/- and are recoverable from the  petitioner.   An appeal was filed before the Forum which upheld the decision of the ZDSC.
Defending the levy of penalty,  he pleaded that the petitioner was observing   timings of PLHR as per PR circular no: 09 / 2003 dated 08.12.2003 before issue of PR circular no: 01 / 2015 dated 31.03.2015, which was got noted from the Petitioner well in time and thus he was liable to implement the same by making necessary arrangements.   The change in timings of PLHR made in PR circular no: 01 / 2015 dated 31.03.2015 were uploaded on PSPCL website on the same day.  After considering the fact of short notice given to consumers for making necessary adjustments to implement the changed schedule, the PSPCL has already exempted the violation charges upto the date of issuance of first  Bill as per   Commercial Circular (CC) no: 25 / 2015 issued on 16.06.2015.   Accordingly, charges levied to the consumers have been revised in view of CC no: 25 / 2015 by the ZDSC in its order dated 28.10.2015, circulated vide Memo No. 13639 dated 04.11.2015. He also claimed that the revised schedule was well within the knowledge of the Petitioner as apart from hoisting these instructions on PSPCL website and putting a copy of circular on the notice board of the Sub-Divisional Office, these instructions were got noted from the Petitioner well in time and thus he cannot escape his responsibility to pay penalty for the violations committed by him. 
In the case of Petitioner, the 1st bill was issued on 08.04.2015, after the application of revised schedule issued  vide PR circular no: 01 / 2015, therefore, the Petitioner is liable to pay penalty for PLVs committed by him after 08.04.2015 in terms of relaxation given by PSPCL to its consumers through CC no: 25 / 2015.  Thus, it is clear that the charges levied to the consumer are as per PR circular no:. 01 / 2015, CC no: 25 / 2015 and instruction No. 132.1 (ii) of the Electricity Supply Instructions Manual (ESIM) are correct and recoverable.   In the end, he prayed to dismiss the appeal of the petitioner.   
7.

I have gone through the written submissions made in the petition, written reply of the respondents and  oral arguments made by the representatives of both parties  as well as other evidences and materials brought on record.  Brief facts of the case remain that the Peak Load Restrictions, as notified from time to time, are applicable to the Petitioner’s industry and the Petitioner is liable to observe these Restrictions in true spirit.  The Respondents, vide its PR circular number 01 / 2015 issued on 31.03.2015 changed the Peak Load Restriction timings w.e.f 01.04.2015 due to change in policy for application TOD tariff and restricting the PLR timings to maximum of three hours, as approved by the PSERC.  This PR circular contains instructions that these changes may be got noted from all the concerned consumers well in time.  Later on, the Respondents felt that due to non-publicity of changed instructions in the media, some of the consumers may not be able to observe the changes in peak load restriction hours, thus vide its Commercial Circular (CC) number 25 / 2015 dated  16.06.2015 decided that those consumers, who keep on observing previous peak load hour restriction timings after 31.03.2015, shall not be penalized till the issuance of first  bill of such LS consumers due to the genuineness of their  problem.   The Petitioner was found violating PLR timings during the period from 10.04.2015 to 16.04.2015 as per DDL taken by ASE / MMTS Dera Bassi on 27.05,.2015 and accordingly penalty of Rs. 4,18,800/- was levied which was later-on reduced to R. 2,09,400/- by ZDSC, Patiala.
Apart from written submissions made in the Petition, the Petitioner vehemently argued that vide Commercial Circular no: 25 / 2015 dated 16.06.2015, the Respondents had directed to the Field Staff not to take penal action and charge for any violations upto the date of issuance of first Energy Bill and had further clarified the term first  Bil  referred to in CC No.  25 / 2015 that  “ first  bill in CC no: 25 / 2015 means the issuance of first monthly bill of the financial year 2015-16”  The true spirit behind this clarification is to take the date of first  bill wherein consumption for the month of April 2015 is recorded and billed as the first  month of the financial year is April and not the bill issue date in April which comprises the consumption for the month of March 2015.  By placing a copy of bill dated 08.05.2015 on record, he argued that in the case of Petitioner, the first bill for the consumption during the month of April was issued on 08.05.2015 and therefore no charges or penalty upto 08.05.2015 can be levied as the said circular itself implies that no penalty should be levied upto issuance of first  bill, if consumer adheres to the previous circular.
On the other hand, the Respondents argued that the revised schedule circulated vide PR no: 01 / 2015 dated 31.03.2015, was got noted from the Petitioner and he himself has conceded that the change in PLR timings was noted by him on 01.04.2015 meaning thereby that he was supposed to observe the revised schedule from 01.04.2015 without any relaxation.  Had the revised schedule not been got noted well in time, he was completely entitled for relief till the date he was informed about such changes.  The issuance of CC 25 / 2015 might have provided him additional relief upto 08.04.2015, the date of issue of first  bill thereafter,  he violated the PLRs between 10.04.2015 to 16.04.2015.  The Petitioner is misleading the Hon’ble Court by misinterpreting the clarification given vide Respondent’s letter dated 18.01.2016 wherein the word “issuance of first monthly bill of the Financial Year 2015-16” is mentioned and nowhere written that the consumption period of first month of the financial year is to be taken into account.  In order of bill issuance date during FY 2015-16, the referred bill dated 08.05.2015 by the Petitioner is second  bill of the Financial year being the first bill issued on 08.04.2015.  In accordance with the provisions of CC 25 / 2015 read with clarification dated 18.01.2016, the Petitioner is entitled for relief only  upto 08.04.2015, the date of issue of first bill in FY 2015-16  and any relief granted to him beyond this date will not be justified.  As the charges levied and charged relate to the period after the date of issuance of first  bill therefore these are justified, as per Rules and are  recoverable. 
As is evident from the above facts that the Petitioner has not disputed the applicability of Peak Load Hours Restrictions (PLHR) as notified by the Respondents from time to time and had conceded that PLHRs as applicable to their Industry are being strictly observed.  The sole issue raised by him was about the date of applicability of the revised schedule as notified vide PR circular no: 1 / 2015 read with CC no: 25 / 2015 and clarification vide letter dated 18.01.2016.   The Petitioner’s view is that the revised instructions are applicable from the first  bill for the financial year 2015-16 and in his case the first  bill has been issued on 08.05.2015, as such charges levied upto 08.05.2015 are not justified and recoverable whereas the Respondents are of the view that the instructions or clarifications are concerned only with the issue date of the bill and not the period of consumption and in the present case the first   bill was issued on 08.04.2015, as such violations committed after 08.04.2015 are justified and chargeable. 

In view of above, I feel that only three evidences (PR circular no: 01 / 2015, CC no: 25 / 2015 and letter dated 18.01.2016) are relevant to the case.  PR circular no: 01 / 2015 is the instruction  vide which revised schedule for observing PLHRs was circulated with the approval of PSERC  and has not been disputed by either party  Moreover, the same has also been noted by the petitioner on 01/04/2015.  Second  evidence is CC no:  25 / 2015 dated 16.06.2015 which was issued by the respondents PSPCL, wherein it was decided that:


“PR circular No. 01 / 2015 dated 31.03.2015 regarding peak load hour restriction timings issued by the office of Chief Engineer / PP&R, PSPCL,  Patiala was made effective from 01.04.2015.  Above circular had 

been uploaded on  PSPCL website on 31.03.2015, but due  to non-publicity of the same  in the media, some of the consumers may  not be able to observe the changes in peak load  restriction hours.  Those consumers, who keep on observing previous peak load hour restriction timings in respective zones after 31.03.2015, shall not be penalized till the issuance of first  bill of such LS consumers due to the genuineness of the problem”.



Thus, the motive behind issuance of CC No. 25 / 2015 dated 16.06.2015 was to allow the consumers a sufficient time to update themselves about the changes  in the timings of PLHRs and to save them from the levy of penalty for few days  for their updation till the issuance of first bill.  Thereafter, The Respondents vide their letter dated 18.01.2016 clarified that “first  bill in CC no: 25 / 2015 means the issuance of first monthly bill of the financial year 2015-16”  After careful persuasion of all these three evidences, I could not find any ambiguity in any of these documents, which are very clear on the subjects contained therein.  In my view, the words “issuance of first monthly bill of the financial year 2015-16” referred to in letter dated 18.01.2016, does not denote 
 the bill  issued for consumption during the first  month of the financial year but it specified the issuance of first  bill meaning thereby the date of issue of bill as mentioned in the specified column on the Bill Performa, is to be considered the effective date.  Thus, I find the instructions are being misinterpreted by the Petitioner; as such, I do not find any merit in it to consider these arguments as maintainable.
As a sequel of above discussions, it is held that the Petitioner has not observed Peak Load Hour Restrictions as per revised schedule of PLHRs as circulated vide PR no: 01 / 2015 read with CC no: 25 / 2015 and thus is liable to pay penalty for PLVs committed by him as per DDL taken by MMTS on 27.05.2015 in accordance with the decision dated 19.02.2016 of the Grievances Redressal Forum (Forum)   in case no: CG - 152 of 2015.  Accordingly, the respondents are directed that amount of penalty be recomputed as per Forum’s decision dated 19.02.2016 and the amount excess / short, if any, may be recovered / refunded from / to the petitioner with interest under the relevant  provisions of ESIM-114.


8.


The petition is dismissed.    








           (MOHINDER SINGH)

              Place:  Mohali.


           
Ombudsman


              Dated: 09.08.2016.



           Electricity Punjab, 

         





           Mohali. 

